INITIAL STATEMENT OF REASONS:

The California Department of Corrections and Rehabilitation (CDCR) proposes to adopt Subsection
3379(a)(9) of the California Code of Regulations (CCR), Title 15, Division 3, governing inmate
transfers, out of state.

On October 4, 2006, California Governor Arnold Schwarzenegger declared a state of emergency due to
overcrowding in California’s prison system and issued an emergency proclamation ordering the
California Department of Corrections and Rehabilitation (CDCR) to effectuate immediately the
voluntary transfers of California inmates to out-of-state contract correctional facilities and to transfer
inmates without their consent if insufficient inmates volunteered. The Governor acted pursuant to his
authority under the California Emergency Services Act, Government Code Section 8550 et seq. The
state of emergency continues to exist today and the emergency proclamation has therefore not been
terminated. The Governor’s emergency proclamation has the full force and effect of state law until
termination of the state of emergency under Government Code section 8567.

On May 3, 2007, Assembly Bill 900 amended Penal Code section 11191 to delete language requiring all
inmates’ consent prior to a transfer to an out of state facility via the program set up following the
Governor’s emergency proclamation. The statutory amendment permitted such transfers to occur until
at least 2011. The Governor’s emergency proclamation continues in effect today, negating the
immediate need for regulations so long as CDCR transfers inmates in the categories permitted under the
Governor’s emergency proclamation. However, CDCR may soon be forced to transfer inmates other
than those in the categories listed in the emergency proclamation in order to alleviate the continued
overcrowding emergency. Also, if the state of emergency is ended, the Governor’s directives no longer
have the force and effect of state law. Because the amendment to Penal Code section 11191 did not
provide criteria for determining which inmates should be transferred, regulations will be necessary in the
event the emergency proclamation ends.

The facts supporting the Governor’s 2006 emergency proclamation and state of emergency continue to
exist today. The extreme peril to the safety of persons and property and the magnitude of the
circumstances exceed the capabilities of the services, personnel, equipment, and facilities of any
geographical areas in this state. Overcrowding significantly impacts the CDCR’s ability to appropriately
house inmates directly from the local jail facilities. The overcrowding in the CDCR has also negatively
affected programs and rehabilitative services provided to inmates housed under its jurisdiction.

The severe overcrowding continues to pose substantial risk to the safety of the men and women who
work inside these institutions and the inmates housed in them. The substantial risk of violence, greater
difficulty controlling large inmate populations, possible transmission of infectious illnesses, and the
limited space for inmate living conditions which obstructs the view of correctional staff continue to
maintain an environment with enormous security risks for CDCR staff, inmates, and the public.
Overcrowding leads to inmate unrest and misconduct, causes harm to people and property, reduces and
eliminates programs, and frustrates rehabilitation efforts.

The severe overcrowding has also strained the electrical and sewer systems that have to operate at
maximum capacity. Operating at a constant maximum capacity poses a substantial health and safety risk
to the CDCR staff, inmates and the public. Overloading the prison sewage and water systems has
resulted in increased damage to state and private property which have resulted in multiple fines,
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penalties and/or notices of violations to the CDCR related wastewater/sewer system overloading
groundwater contamination and environmental pollution.

These proposed emergency regulations are necessary for the immediate preservation of the peace,
health, and safety of the general public. The total inmate population at this time continues to exceed
170,000 inmates, as it did at the time of the Governor’s emergency proclamation. Some 14,000 inmates
are still housed in gymnasiums, dayrooms, and program rooms that were never designed to serve as
inmate housing and therefore pose a significant safety risk. Inmates continue to be triple-bunked in
these housing locations. To alleviate this situation, the CDCR proposes to amend Section 3379, Inmate
Transfers, by adding new text that will establish and include California Out of State Facility (COCF)
transfers.

Subsection 3000 is amended to alphabetically merge added definition with those that exist in the
regulations. This is necessary in order to clarify what the out-of-state facility program is.

New Subsection 3375(g)(6) is adopted to specify that a classification review on inmates eligibility for
transfer to a COCF program shall include the inmate’s attorney consultation and conviction history in
addition to case factors listed in 3375(g)(5). The attorney consultation ensures that inmates understand
their rights in the process while the conviction history is necessary because some states in which COCF
facilities are located have laws barring out-of-state inmates with certain convictions being housed in
private prisons in those states.

New Subsection 3376.1(d)(5) is amended to establish that inmates subject to a COCF transfer shall not
require a Departmental Review Board (DRB) review to avoid significant administrative delays in
transferring inmates to COCF facilities and thereby helps mitigate the severe overcrowding emergency.

Existing Subsections 3379(a)(1) through (a)(8) are unchanged.

New Subsections 3379(a)(9) through 3379(a)(9)(l) are adopted to establish rules governing the
transfer of CDCR inmates to COCFs as well as the basic fundamental rights and due process to be
afforded to an inmate while housed in a COCF. New language shall also establish and clarify the
ability of staff to comply with the CDCR objective of housing inmates in the least restrictive security
level commensurate with an inmate’s need for supervision while at the same time address the security
needs of those inmates who are transferred to and housed in a COCF. Additionally, language is adopted
to establish clearly defined criteria, due process, and a priority transfer order as outlined in Assembly
Bill 900 and the Governor’s State of Emergency Proclamation for prison overcrowding. A clear,
consistent correctional standard is critical to statewide enforcement in order to eliminate the risk of
arbitrary or capricious interpretation and promote appropriate placement of inmates. Specifically, the
adopted new Subsections establish the following:

Subsection 3379(a)(9) includes language to establish the basic eligibility and transfer review process of
all male California inmates for transfer to a COCF. This is necessary in order to establish and clarify to
staff which inmates are eligible and shall be reviewed for a COCF transfer.

Subsection 3379(a)(9)(A) establishes the criteria for inmate eligibility for transfer to COCF. This is
necessary in order to comply with CDCR’s due process obligation. These criteria provide the structure
necessary to avoid arbitrary decisions and promote consistency in decision-making by CDCR. It also
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provides notice to inmates of the eligibility criteria sufficient for them to determine whether they may be
subject to transfer.

Subsection 3379(a)(9)(B) establishes the criteria for an inmate’s ineligibility for transfer to COCF.
This is necessary in order to comply with CDCR’s due process obligation. It provides the structure
necessary to avoid arbitrary decisions and promotes consistency in decision-making by CDCR. It also
provides notice to inmates of the eligibility criteria sufficient for them to determine whether they may be
subject to transfer.

Subsection 3379(a)(9)(C) establishes the right for an inmate who volunteers for a COCF transfer, or
upon notification of transfer eligibility, to seek a legal consultation with an attorney prior to a
classification committee hearing. This is necessary because an inmate must have informed consent to
the transfer, meaning the inmate must understand his rights in the process and decide whether to
volunteer without undue influence. Additionally, this is necessary because Penal Code section 11191
requires that inmates be provided with the opportunity to consult with an attorney of their choice prior to
transfer.

Subsection 3379(a)(9)(D) establishes documentation requirements for the notification of transfer
eligibility, notification of opportunity for attorney consultation, and interpreter needs for the attorney
consultation. This ensures a standardized process by which any inmate eligible for a COCF transfer,
voluntarily or involuntarily, are afforded their right as outlined in Penal Code section 11191. Contract
attorneys provide their own interpreter services in the event a language other than English is required for
the attorney consultation. The inmate shall be accommodated with an appropriate language interpreter
who is not a CDCR employee thereby maintaining attorney — client privilege. Documentation ensures
this entitlement is uniformly and consistently applied.

Subsection 3379(a)(9)(E) establishes documentation requirements for the attorney consultation or
waiver of such consultation by the inmate. This is necessary in order to ensure that the attorney
consultation or the waiver of such consultation has been completed in accordance with Penal Code
section 11191.

Subsection 3379(a)(9)(F) establishes that an inmate who meets the eligibility criteria may volunteer
for transfer to a COCF. Additionally, language is included which requires an inmate who volunteers for
a COCF transfer, to sign an Out Of State Placement Agreement. The agreement is necessary to
document that the inmate’s consent was knowing, intelligent and voluntary. Inmates who volunteer for
a COCF transfer may waive their right to the attorney consultation by signing an attorney waiver
statement. It is required for an inmate to sign the attorney waiver statement in order to document the
inmates notice and voluntary waiver to seek legal counsel. Inmates eligible for COCF are not subject to
signing a CDC Form 294 (Rev. 6/96), Interstate Compact Placement Agreement, as that agreement
applies only to inmates transferred to facilities operated by other states or the federal government under
the Interstate Correctional Compact or Western Interstate Corrections Compact. COCF inmates are not
transferred under either of these compacts. COCF transfers are applicable to California inmates only.

Subsection 3379(a)(9)(G) establishes that inmates who participate in the Mental Health Services
Delivery System at a level of Enhanced Out Patient or higher are not eligible for involuntary transfer to
COCF. This is necessary due to the need for continuous medical care and supervision for these
designations as deemed by the Coleman lawsuit and the Health Care Services Division.
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Subsection 3379(a)(9)(H) includes language to establish priorities for involuntary transfers. The
purpose of these transfer priorities is to establish the Governor’s priorities as specified in his emergency
proclamation as well as define priorities set by the Secretary as permitted by the Governor’s emergency
proclamation. The priorities are designed to cause the least impact on inmates with strong ties to
California and who are expected to reintegrate into California society upon leaving prison.

Subsection 3379(a)(9)(1) establishes that inmates transferred to a COCF remain under the legal custody
of the CDCR and shall be subject to the rules, rights and privileges in accordance with the California
Code of Regulations (CCR), Division 3, Title 15. This is necessary in order to clarify that COCF
inmates are subject to the same rules and regulations as any CDCR inmate housed in a CDCR facility.

Existing Subsections 3379(b) through (d)(4) are unchanged.

The Department, in proposing adoption of these regulations, has identified and relied upon the
Governor’s emergency proclamation of October 4, 2006.

The Department has determined that no reasonable alternatives to the regulations have been identified or
brought to the attention of the Department that would lessen any adverse impact on small business.

The Department has made an initial determination that the action will not have a significant adverse
economic impact on business. Additionally, there has been no testimony or other evidence provided that
would alter the Department’s initial determination.

The Department has determined that this action imposes no mandates on local agencies or school
districts, or a mandate, which requires reimbursement pursuant to Part 7 (Section 17561) of Division 4.

The Department must determine that no alternative considered would be more effective in carrying out

the purpose of this action or would be as effective, and less burdensome to affected private persons than
the action proposed.
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